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10/23/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Freedom of Information Act request to the Superintendent

https://mail.google.com/mail/u/0?ik=c66681eea0&view=pt&search=all&permthid=thread-f%3A1603826831743277413%7Cmsg-f%3A1603826831743… 1/1

Evans, Kerrie <kerrie_evans@nps.gov>

[EXTERNAL] Freedom of Information Act request to the Superintendent
1 message

Darrell Geist <z@wildrockies.org> Wed, Jun 20, 2018 at 2:59 PM
To: "Evans, Kerrie" <kerrie_evans@nps.gov>
Cc: Darrell Geist <z@wildrockies.org>, Ken Cole BFC Director <director@buffalofieldcampaign.org>

2 attachments

Superintendent FOIA (June 20, 2018).pdf
1083K

ATT00001
3K
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10/23/2019 DEPARTMENT OF THE INTERIOR Mail - YELL FOIA NPS-2018-00887 Notice of Delay

https://mail.google.com/mail/u/0?ik=c66681eea0&view=pt&search=all&permthid=thread-a%3Ammiai-r7031737958257706211%7Cmsg-a%3As%3A16… 1/1

Evans, Kerrie <kerrie_evans@nps.gov>

YELL FOIA NPS-2018-00887 Notice of Delay
1 message

Evans, Kerrie <kerrie_evans@nps.gov> Wed, Jul 18, 2018 at 9:33 AM
To: Darrell Geist <z@wildrockies.org>

Dear Mr. Geist,
Attached is a notice of delay regarding your Freedom of Information Act request dated and received June 20, 2018.
Please acknowledge receipt of this email, and if you have any questions, please feel free to contact me.
Sincerely,
Kerrie Evans
P.O. Box 168
Yellowstone National Park, Wyoming 82190
(307) 344-2002

NPS-2018-00887 Notice of Delay.pdf
282K
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10/23/2019 DEPARTMENT OF THE INTERIOR Mail - YELL FOIA NPS-2018-00887 Initial Response

https://mail.google.com/mail/u/0?ik=c66681eea0&view=pt&search=all&permthid=thread-a%3Ammiai-r-8316807701761155888%7Cmsg-a%3As%3A5… 1/1

Evans, Kerrie <kerrie_evans@nps.gov>

YELL FOIA NPS-2018-00887 Initial Response
1 message

Evans, Kerrie <kerrie_evans@nps.gov> Wed, Jul 18, 2018 at 4:57 PM
To: Darrell Geist <z@wildrockies.org>

Dear Mr. Geist,
Attached is Yellowstone National Park's initial response to your Freedom of Information Act request dated and received
June 20, 2018.  The remaining documents responsive to your request will be provided to you in a subsequent
response(s).  Please acknowledge receipt of this email and attachments, and feel free to contact me should you have any
questions.
Sincerely,
Kerrie Evans
P.O. Box 168
Yellowstone National Park, Wyoming 82190
(307) 344-2002

Response #1.zip
3573K
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10/23/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Re: YELL FOIA NPS-2018-00887 Notice of Delay

https://mail.google.com/mail/u/0?ik=c66681eea0&view=pt&search=all&permthid=thread-a%3Ammiai-r7031737958257706211%7Cmsg-f%3A1606346… 1/1

Evans, Kerrie <kerrie_evans@nps.gov>

[EXTERNAL] Re: YELL FOIA NPS-2018-00887 Notice of Delay
1 message

Darrell Geist <z@wildrockies.org> Wed, Jul 18, 2018 at 10:35 AM
To: "Evans, Kerrie" <kerrie_evans@nps.gov>
Cc: Darrell Geist <z@wildrockies.org>

I have received NPS’s non-determination letter. 

Darrell Geist habitat coordinator
Buffalo Field Campaign 
<z@wildrockies.org>
(406)  531-9284

On Jul 18, 2018, at 9:33 AM, Evans, Kerrie <kerrie_evans@nps.gov> wrote:

Dear Mr. Geist,
Attached is a notice of delay regarding your Freedom of Information Act request dated and received June
20, 2018. Please acknowledge receipt of this email, and if you have any questions, please feel free to
contact me.
Sincerely,
Kerrie Evans
P.O. Box 168
Yellowstone National Park, Wyoming 82190
(307) 344-2002
<NPS-2018-00887 Notice of Delay.pdf>
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10/23/2019 DEPARTMENT OF THE INTERIOR Mail - Re: [EXTERNAL] Determination Requested: YELL FOIA NPS-2018-00887 Notice of Delay

https://mail.google.com/mail/u/0?ik=c66681eea0&view=pt&search=all&permthid=thread-f%3A1608909774420241714%7Cmsg-a%3As%3A-61463284… 1/1

Evans, Kerrie <kerrie_evans@nps.gov>

Re: [EXTERNAL] Determination Requested: YELL FOIA NPS-2018-00887 Notice of
Delay
1 message

Evans, Kerrie <kerrie_evans@nps.gov> Thu, Aug 16, 2018 at 9:17 AM
To: Darrell Geist <z@wildrockies.org>

Hi Darrell,
We are completing required review of the responsive documents and I anticipate sending you the remaining portion of our
response in the near future.  If you have any questions or would like to discuss this further, please feel free to call me.
Sincerely,

Kerrie Evans
P.O. Box 168
Yellowstone National Park, Wyoming 82190
(307) 344-2002

On Wed, Aug 15, 2018 at 5:30 PM, Darrell Geist <z@wildrockies.org> wrote:
Dear Kerrie Evans,

I have not received any further communication since your July 18, 2018 letters (attached) communicating to BFC that
the Superintendent’s Office has yet to make a 20-day determination on our June 20, 2018 FOIA request (NPS-2018-
00887). 

Please let me know how the Superintendent’s Office intends to comply with the FOIA and make the determination it is
required to do. 

Darrell Geist habitat coordinator
Buffalo Field Campaign 
<z@wildrockies.org>
(406)  531-9284

Dear Mr. Geist,
Attached is a notice of delay regarding your Freedom of Information Act request dated and received June 20, 2018.
Please acknowledge receipt of this email, and if you have any questions, please feel free to contact me.

Sincerely,

Kerrie Evans
P.O. Box 168
Yellowstone National Park, Wyoming 82190
(307) 344-2002
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"WASO FOIA Requests, NPS" <waso_foia_requests@nps.gov>

From: "WASO FOIA Requests, NPS" <waso_foia_requests@nps.gov>
Sent: Mon Aug 13 2018 13:17:14 GMT-0600 (MDT)

To: "Paul (Dan) Smith" <paul_smith@nps.gov>, Randal Bowman
<randal_bowman@ios.doi.gov>

CC:

Kerrie Evans <kerrie_evans@nps.gov>, "FOIA, NPS"
<npsfoia@nps.gov>, Christine Powell <chris_powell@nps.gov>,
Jeremy Barnum <jeremy_barnum@nps.gov>, Jeffrey Olsen
<jeffrey_olsen@fws.gov>, Andrea Quick
<andrea_quick@nps.gov>, Kevin Schmitt
<kevin_schmitt@nps.gov>

Subject: FOIA AWARENESS REVIEW: NPS-2018-00887 (Buffalo Field
Campaign) YELL Bison (Dept Awareness Review to Follow)

Attachments: NPS-2018-00887 Request.pdf

All, 

The following link is to a temporary google drive folder containing materials response to FOIA
NPS-2018-00887.    

https://drive.google.com/open?id=13B-vkbQhGpvEkxzBTaLCd9q5oja2KKWD

Requester: 
Mr. Darrell Geist, Buffalo Field Campaign

Request (incoming request attached):
“The policy surrounding the size of the bison population or herds in the Yellowstone ecosystem,”
excluding documents previously produced by Yellowstone regarding bison census or population
size estimates, and records available on ibmp.info.

Prepared by:
Kerrie Evans, YELL FOIA Officer 
(307) 344-2002

Response Documents Provided by YELL: 
Email transmittal letter

NPS-2018-00887 Response Letter

3 PDFs
AR_0026
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Release in Entriety Complete Set
(b)5DD Complete Set
(b)7e Complete Set

Note:  YELL has prepared separate folders for ease of the awareness reviewer. These contain
the specific record(s) in which the corresponding entity is named.  that are contained in the sets
listed above.    

Reviews:
Solicitor review completed by Kate Williams-Shuck, SOL, Rocky Mountain Region
NPS Awareness Review - P. Danny Smith (+ COS and Comms)
Department Level Awareness Reviews - Susan Combs, Todd Willens, Downey Magallanes (for
Ryan Zinke) w/ FYI to OES

Action Dates:  
8/1  Solicitor Review Complete
8/13 NPS Awareness Review
8/16 DOI Awareness Review*
8/22 Anticipated Release Date*
*Could be bumped up if cleared by previous review channels ahead of anticipated date. 

Should you have any questions or concerns regarding this material please do not hesitate to
contact me.
_________________
Jessica McHugh
WASO FOIA Liaison
202-354-1449
waso_foia_requests@nps.gov

AR_0027

Case 9:19-cv-00165-DWM   Document 9   Filed 03/27/20   Page 27 of 215

mailto:waso_foia_requests@nps.gov
mailto:waso_foia_requests@nps.gov


Appeal # 2019-007  Page 1 of 1 

FOIA APPEAL ROUTE SLIP 
DATE TRANSMITTED TO BUREAU:  MARCH 15, 2019 

 
TO:  CHARIS WILSON, NPS: FOR ACTION (Phone: 303-969-2959 / Fax: 303-969-2557) 

FROM:  Darrell Strayhorn, FOIA Appeals Officer (PHONE: 202-208-5339/FAX: 202-208-6677) 
 E-MAIL: FOIA.Appeals@sol.doi.gov 
Mail Correspondence To: 1849 C Street, N.W., MS-6556 (Attn: FOIA Appeals Office) 

Washington, D.C. 20240 

Appeal Number: Date of Appeal: Date Received: 

       2019-007       10/22/2018      10/22/2018 

Appellant(s):  GEIST, DARRELL; SNYDER, DANIEL C. 

Organization:  Law Offices of Charles M. Tebbutt 
 Representing Buffalo Field Campaign   

FOIA Coordinator:  Kerri Evans, NPS-Yellowstone NP 

Attorney Consulted:  Kate Williams-Shuck, SOL-Rocky Mountain Region 

Issue(s):  Ex5 (DPP); Segregation; Vaughn Index - NPS-Yellowstone NP 

Subject: Docs re: “policy surrounding the size of the bison population or herds in the 
Yellowstone ecosystem.” 

 

ACTION TO BE TAKEN BY BUREAU 
 

ISSUE 1: EXEMPTION (5) WITHHOLDING 
 
 NPS, by no later than Tuesday, March 26, 2019, please provide the Department with 
unredacted and, if applicable, redacted versions of the withheld documents that are the subject of 
the appeal.  Additionally, to assist the Department in addressing the issue the Appellant raises in 
the 3rd paragraph on page 9 of his appeal letter, please provide copies of pages 234-235 that the 
Appellant references. 
 
ISSUES 2 & 3: SEGREGATION & VAUGHN INDEX 
 
No action require by the bureau at this time. 
 
 
Please direct any questions re: this matter to the FOIA Appeals Office at (202) 208-5339. 

AR_0028
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Law Offices of Charles M. Tebbutt, P.C. 
941 Lawrence Street 
Eugene, OR 97401 

Ph: 541-344-3505 Fax: 541-344-3516 
October 22, 2018 

             
 

FREEDOM OF INFORMATION ACT APPEAL 
             
 
VIA E-MAIL TO: FOIA.appeals@sol.doi.gov 
 
DOI FOIA/Privacy Act Appeals Office 
ATTN: FOIA/PRIVACY ACT APPEALS OFFICE 
Department of the Interior 
Office of the Solicitor 
1849 C Street, N.W. 
MS-6556 MIB 
Washington, D.C. 20240 
  
Re:  Buffalo Field Campaign Freedom of Information Act request (June 20, 2018) 
FOIA control number NPS-2018-00887 
 
Dear FOIA Appeals Officer: 
 
This document constitutes Buffalo Field Campaign’s appeal of records and information 
withheld by Yellowstone National Park Superintendent’s office in response to our 
Freedom of Information Act (FOIA) request NPS-2018-00887.   
 
Specifically, Buffalo Field Campaign appeals the National Park Service’s unlawful use of 
Exemption (b)(5), the FOIA’s deliberative privilege exemption, to redact 17 documents 
totaling 149 pages.   
 
A copy of all correspondence and responses generated in our FOIA request are included 
in our appeal.   
 
Attorney Daniel Snyder, Law Offices of Charles M. Tebbutt, P.C., Eugene, Oregon is 
handling Buffalo Field Campaign’s appeal. Mr. Snyder may be reached at: 
dan@tebbuttlaw.com, or by phone at 541-344-3505. 
 

BACKGROUND 
 
On June 20, 2018 Buffalo Field Campaign requested all records from the Office of the 
Superintendent, Yellowstone National Park concerning the following subject matter: 
 

Date Rcv'd in SOL: 
10/22/2018 -drs- 

Appeal #: 2019-007
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1. The policy surrounding the size of the bison population or herds 
in the Yellowstone ecosystem.  
a. Exclude the bison census or population size estimates produced 
by Yellowstone National Park. 
b. Exclude Yellowstone National Park records available on 
ibmp.info. 
 
The time period for the requested records is March 1, 2017 to June 
20, 2018. 
 
“Office of the Superintendent” refers to the Superintendent, Office 
of the Superintendent staff and personnel acting under the 
authority or on behalf of the Superintendent. 
 
“All records” refers to, but is not limited to, any and all documents, 
correspondence (including, but not limited to, inter and/or intra-
agency correspondence as well as correspondence with entities or 
individuals outside the federal government), emails, letters, notes, 
recordings, telephone records, voicemails, telephone notes, 
telephone logs, text messages, chat messages, minutes, 
memoranda, comments, files, presentations, consultations, 
biological opinions, assessments, evaluations, schedules, papers 
published and/or unpublished, reports, studies, photographs and 
other images, data (including raw data, GPS or GIS data, UTM, 
LiDAR, etc.), maps, and/or all other responsive records, in draft or 
final form. 

 
On July 18, 2018, the National Park Service provided a non-determination letter to 
Buffalo Field Campaign’s habitat coordinator who acknowledged receipt of the notice of 
delay.  On the same day, the National Park Service provided a partial response releasing 
9 documents totaling 33 pages.  
 
On August 15, 2018, Buffalo Field Campaign’s habitat coordinator emailed the 
Superintendent’s office requesting the National Park Service comply with the FOIA and 
make a final determination on the remainder of the request. On August 16, 2018, the 
National Park Service responded that the agency intended to send the remaining portion 
of its response in the near future.  
 
On August 22, 2018, the National Park Service released 20 documents totaling 108 pages 
in their entirety, applied a (b)(5) draft deliberative privilege claim to 17 documents 
totaling 149 pages, and applied a (b)(7) law enforcement privilege claim to 2 documents 
totaling 7 pages.    
 

I. THE FREEDOM OF INFORMATION ACT IS DESIGNED TO REQUIRE 
DISCLOSURE OF AGENCY RECORDS. 

 

AR_0030
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The purpose of the FOIA “is to ensure an informed citizenry, vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors 
accountable to the governed.” National Labor Relations Board v. Robbins Tire & Rubber 
Co., 437 U.S. 214, 242 (1978) (citation omitted).  The U.S. Congress designed the FOIA 
to “pierce the veil of administrative secrecy and to open agency action to the light of 
public scrutiny.” Dep’t of the Air Force v. Rose, 425 U.S. 352, 361 (1976) (citation 
omitted).  Accordingly, the FOIA requires that federal government agencies disclose to 
the public any requested documents. 5 U.S.C. § 552(a).  As the Supreme Court has 
declared: “FOIA is often explained as a means for citizens to know what ‘their 
Government is up to.’” National Archives & Records Admin. v. Favish, 541 U.S. 157, 
171 (2004) (quoting U.S. Dep't of Justice v. Reporters Comm. for Freedom of the Press, 
489 U.S. 749, 773 (1989)).  The Court elaborated that “[t]his phrase should not be 
dismissed as a convenient formalism.” Id. at 171-72.  Rather, “[i]t defines a structural 
necessity in a real democracy.” Id. at 172. “As a general rule, if the information is subject 
to disclosure, it belongs to all.” Id. 
 
The National Park Service may avoid disclosure only if it proves that the requested 
documents fall within one of the nine enumerated exemptions to the general disclosure 
requirement. 5 U.S.C. § 552(b)(1)–(9).  Thus, the FOIA establishes a statutory right of 
access by any person to federal agency records.  Consistent with encouraging disclosure, 
the exemptions under § 552(b) are discretionary, not mandatory.  Chrysler Corp. v. 
Brown, 441 U.S. 281, 293 (1979). “Subsection (b), 5 U.S.C. § 552(b), which lists the 
exemptions, simply states that the specified material is not subject to the disclosure 
obligations set out in subsection (a). By its terms, subsection (b) demarcates the agency’s 
obligation to disclose; it does not foreclose disclosure.” Id. at 292. 
 
The FOIA’s exemptions are to be construed “‘as narrowly as consistent with efficient 
Government operation.’”  Environmental Protection Agency v. Mink, 410 U.S. 73, 89 
(1973) (citing Senate and House Reports on exemption 5). This includes the deliberative 
process exemption: “It is also clear that the agency has the burden of establishing what 
deliberative process is involved, and the role played by the documents in issue in the 
course of that process.” Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 868 
(D.C. Cir. 1980) (citation omitted).  “[W]hen material could not reasonably be said to 
reveal an agency's or official's mode of formulating or exercising policy-implicating 
judgment, the deliberative process privilege is inapplicable.” Petroleum Inf. Corp. v. U.S. 
Dep’t of the Interior, 976 F.2d 1429, 1435 (D.C. Cir. 1992) (citation omitted). “To test 
whether disclosure of a document is likely to adversely affect the purposes of the 
privilege, courts ask themselves whether the document is so candid or personal in nature 
that public disclosure is likely in the future to stifle honest and frank communications 
within the agency.” Coastal States Gas Corp., 617 F.2d at 866. 
 
The FOIA is to be broadly construed in favor of disclosure.   
 

FOIA generally provides that the public has a right of access, enforceable 
in court, to federal agency records. See Anderson v. Dep’t of Health & 
Human Services, 907 F.2d 936, 941 (10th Cir. 1990). FOIA is to be 

AR_0031

Case 9:19-cv-00165-DWM   Document 9   Filed 03/27/20   Page 31 of 215



4 / 12 

broadly construed in favor of disclosure, and its exemptions are to be 
narrowly construed. Id. The federal agency resisting disclosure bears the 
burden of justifying nondisclosure. Id. 

 
Audubon Society v. U.S. Forest Service, 104 F.3d 1201, 1203 (10th Cir. 1997). 
 
Given the public disclosure policy favored in the FOIA, federal courts have consistently 
refused to allow agencies to meet their burden of proving the requested documents fall 
within one of the FOIA’s exemptions by making conclusory and generalized allegations 
of confidentiality.  “We repeat, once again, that conclusory assertions of privilege will 
not suffice to carry the Government’s burden of proof in defending FOIA cases.” Coastal 
States, 617 F.2d at 861.  Mead Data Central, Inc. v. U.S. Dep’t of the Air Force, 566 F.2d 
242, 261 (D.C. Cir. 1977) (“agencies must be required to provide the reasons behind their 
conclusions in order that they may be challenged by FOIA plaintiffs and reviewed by the 
courts.”).  “We remind the agencies, once again, that the burden is on them to establish 
their right to withhold information from the public and they must supply the courts with 
sufficient information to allow us to make a reasoned determination that they were 
correct.” Coastal States, 617 F.2d at 861.  Anderson v. Dep’t of Health & Human 
Services, 907 F.2d 936, 941 (10th Cir. 1990) (“The district court must determine whether 
all of the requested materials fall within an exemption to the FOIA and may not simply 
conclude that an entire file or body of information is protected without consideration of 
the component parts.”) (citation omitted). 
 

II. THE NATIONAL PARK SERVICE DID NOT PROVIDE THE NECESSARY 
PROOF AND DETAILED SPECIFICITY FOR WITHHOLDING RECORDS AND 

INFORMATION FROM THE PUBLIC UNDER THE “DELIBERATIVE 
PROCESS” CLAIM. 

 
The National Park Service’s response letter (Aug. 22, 2018) does not provide the 
necessary detail, particular justification, and proof for withholding records and 
information from the public under the “deliberative process” exemption.   
 
Courts employ a two-part test to examine an agency’s withholding deliberative 
information under Exemption 5: (1) the document must be either inter-agency or intra-
agency; and (2) the document must be both predecisional and part of the agency’s 
deliberative or decisionmaking process.  Dep’t of the Interior v. Klamath Water Users 
Protective Ass’n, 532 U.S. 1, 8 (2001).  Factors to consider in determining whether a 
document falls within the deliberative process privilege include whether the document (1) 
“is so candid or personal in nature that public disclosure is likely in the future to stifle 
honest and frank communication within the agency”; (2) “is recommendatory in nature or 
is a draft of what will become a final document”; and (3) “weigh[s] the pros and cons of 
agency adoption of one viewpoint or another”; however, even if the document was 
predecisional at the time it was prepared, it is not exempt from disclosure if it has been 
“adopted, formally or informally, as the agency position on an issue or is used by the 
agency in its dealings with the public.”  Coastal States Gas Corp. v. Dep’t of Energy, 617 
F.2d 854, 866 (D.C. Cir. 1980).    

AR_0032
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The exemption applies only to federal government agencies: 
 

[T]the communication must be “inter-agency or intra-agency.” 5 U.S.C. § 
552(b)(5). Statutory definitions underscore the apparent plainness of this 
text. With exceptions not relevant here, “agency” means “each authority of 
the Government of the United States,” § 551(1), and “includes any 
executive department, military department, Government corporation, 
Government controlled corporation, or other establishment in the 
executive branch of the Government ..., or any independent regulatory 
agency,” § 552(f). 

 
Dep’t of the Interior v. Klamath Water Users Protective Ass'n, 532 U.S. 1, 9 (2001). “If a 
document is neither inter- nor intra-agency, then an agency may not withhold it, 
regardless of whether or not it reflects the deliberative process of the agency, attorney 
work product, or is an attorney-client communication. See Klamath, 532 U.S. at 12, 121 
S.Ct. 1060.”  Center for Biological Diversity v. Office of the U.S. Trade Rep., 450 Fed. 
Appx. 605, 608 (9th Cir. 2011).  
 
If the record is found to be inter- or intra-agency, it must also satisfy the “deliberative 
process” prong of the exemption. The Ninth Circuit explained the “deliberative process” 
privilege in National Wildlife Federation v. U.S. Forest Service, stating that to qualify for 
Exemption 5, the document must be “both (1) ‘predecisional’ or ‘antecedent to the 
adoption of agency policy’ and (2) ‘deliberative,’ meaning ‘it must actually be related to 
the process by which policies are formulated.’” 861 F.2d 1114, 1117 (9th Cir. 1988) 
(citation omitted).  The policy for protecting such records “is to enhance ‘the quality of 
agency decisions’ . . . by protecting open and frank discussion.” Klamath, 532 U.S. at 9 
(citation omitted).  
 
Two prerequisites are required to properly apply the deliberative process privilege:  
 

In deciding whether a document should be protected by the privilege we 
look to whether the document is “predecisional”-whether it was 
generated before the adoption of an agency policy-and whether the 
document is “deliberative”-whether it reflects the give-and-take of the 
consultative process. 

 
Senate of the Commonwealth of Puerto Rico v. U.S. Dep’t of Justice, 823 F.2d 574, 585 
(D.C. Cir. 1987)(citations omitted). “Accordingly, to approve exemption of a document 
as predecisional, a court must be able ‘to pinpoint an agency decision or policy to which 
the document contributed.’ Paisley, 712 F.2d at 698.”  
 
Documents that contain technical discussions by agency staff are not considered 
“deliberative” of policy determinations.  Such records are “primarily reportorial and 
expository, not deliberative.” In re Franklin Nat. Bank Securities Litigation, 478 F. Supp. 
577, 585 (E.D. N.Y. 1979).  See also Seafirst Corp. v. Jenkins, 644 F. Supp. 1160, 1163 
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(W.D. Wash. 1986) (“expert interpretations of facts” are not deliberative); Coastal States 
Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 868 (D.C. Cir. 1980) (documents which are 
“simply straightforward explanations of agency regulations in specific factual situations” 
are not deliberative, but are “more akin to a ‘resource’ opinion about the applicability of 
existing policy to a certain state of facts.”) (emphasis added). 
 
“[F]actual material that does not reveal the deliberative process is not protected by this 
exemption.” National Wildlife, 861 F.2d at 1117 (quoting Paisley v. CIA, 712 F.2d 686, 
698 (D.C. Cir. 1983)).  “[D]ocuments containing nonbinding recommendations on law or 
policy would continue to remain exempt from disclosure,” as would factual materials “to 
the extent that they reveal the mental processes of decisionmakers.” Id. at 1119 (citation 
omitted).  However, “‘memoranda consisting only of compiled factual material or purely 
factual material contained in deliberative memoranda and severable from its context 
would generally be available’ for inspection by the public.” Id. at 1118 (citations 
omitted).  
 
“Under the deliberative process privilege, factual information generally must be 
disclosed.” Petroleum Inf. Corp. v. U.S. Dep’t of the Interior, 976 F.2d 1429, 1434 (D.C. 
Cir. 1992).  “[T]he privilege applies only to the ‘opinion’ or ‘recommendatory’ portion of 
the report, not to factual information which is contained in the document.” Coastal States, 
617 F.2d at 867.  “The exemption does not protect ‘purely factual material appearing in 
… documents in a form that is severable without compromising the private remainder of 
the documents.’” Playboy Enterprises, Inc. v. Dep’t of Justice, 677 F.2d 931, 935 (D.C. 
Cir. 1982) (citing EPA v. Mink, 410 U.S. at 91).   
 
Thus, any report, or portion thereof, that does not qualify for the privilege must be 
disclosed. 
 
Here, Buffalo Field Campaign takes exception with the National Park Service’s use of the 
deliberative process exemption.  In particular, as to the “Briefing Statements”: 
 

• The National Park Service did not “narrowly” interpret or construe its privilege 
to withhold records and information from the public.  Instead, from the redacted 
records, it appears the Park Services used a broad brush in deciding what to 
redact.   

 
• The National Park Service did not point to any specific or particular agency 
decision or policy that is “predecisional” for each record and information 
withheld.  From our review of the materials, there does not appear to be any 
particular discussions between subordinate and supervisor discussing the 
formation of agency policy or law.   

 
• The National Park Service did not did identify the role each withheld and 
redacted Briefing Statement had in any deliberative process underway or in the 
formulation of policy it has not already adopted.  Bison management policies as 

AR_0034

Case 9:19-cv-00165-DWM   Document 9   Filed 03/27/20   Page 34 of 215



7 / 12 

presented and summarized in the Briefing Statements withheld by the agency 
have been in place since 2000.  

 
• Briefing Statements do not meet the criteria of being predecisional (‘antecedent 
to the adoption of agency policy’) and deliberative (“meaning it must actually be 
related to the process by which policies are formulated”). National Wildlife 861 
F.2d at 1117.  Instead, they are reportorial, in that they are merely a presentation 
of facts regarding an existing agency decision or policy.  

 
• Briefing Statements are akin to memoranda, factual material or reports compiled 
by the National Park Service to explain the basis for its policy to the public.   

 
• The National Park Service has not demonstrated that any of the Briefing 
Statements withheld fall within “the frank exchange of ideas on legal or policy 
matters” that permit the (b)(5) exemption. 

 
• The National Park Service has also not demonstrated that any of the Briefing 
Statements withheld are part of the “give-and-take of the consultative process” or 
that any of the Briefing Statements contain “recommendations, draft documents, 
proposals, suggestions, and other subjective documents which reflect the personal 
opinions of the writer rather than the policy of the agency.”  Coastal States, 617 
F.2d at 866. 

 
• The National Park Service withheld Briefing Statements in their entirety that the 
agency released on the ibmp.info web site covering the same bison management 
topics. For example:   

 
Adaptive Management Criteria in the federal and state IBMP Records of 
Decision (Aug. 28, 2008) available at 
http://ibmp.info/Library/20080828/Briefing%20-%20YNP%20ROD.pdf. 

 
Bison Monitoring and Surveillance Plan (Aug. 28, 2008) available at 
http://ibmp.info/Library/20080828/Briefing%20-
%20YNP%20Bison%20Surveillance1.pdf. 
 
Bison Population Status (Aug. 7, 2008) available at 
http://ibmp.info/Library/20080806/Briefing%20-
%20YNP2_Bison%20Populations.pdf. 
 
Genetics Assessment of Effective Population Size (Dec. 8, 2010) available 
at 
http://ibmp.info/Library/20101207/Genetics%20report_8%20Dec%20201
0.pdf. 
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Interagency Bison Management Plan update - 2007/2008 (Aug. 6, 2008) 
available at http://ibmp.info/Library/20080806/Briefing%20-
%20YNP1.pdf. 
 
Transfer of Surplus Bison under the IBMP (Aug. 11, 2009) available at 
http://ibmp.info/Library/20090811/IBMP_TransferSurplusBison_Brief.pdf
. 

 
• Indeed, the Briefing Statements the National Park Service withheld appear to be 
updated with new information on bison management policies long in place i.e., 
surplus/quarantine, monitoring, population size, adaptive management strategy, 
among them.  It is difficult to understand how these can be both “predecisional” 
and “deliberative” when they discuss decisions and deliberations that have already 
been concluded.   

 
Accordingly, Buffalo Field Campaign requests that the Briefing Statements be released in 
their entirety.  
 
Additionally, Buffalo Field Campaign takes issue with the Park Service’s withholding of 
a manuscript submitted for the journal Policy Sciences (pages 95–112 and 125–138).  The 
redactions should be removed, because the manuscript is not the formulation of agency 
policy or law, is not deliberative, and is not predecisional.  In particular: 
 

• A manuscript prepared for publication is science – an expert’s interpretation of 
facts.   

 
• A manuscript prepared for publication in a journal is not deliberative. While the 
National Park Service may withhold opinions solicited in support of drafting its 
publication, it cannot withhold the manuscript submitted for publication under 
exemption (b)(5). 

 
The National Park Service also withheld a record and information submitted by the 
Bureau of Land Management to the Superintendent (pages 222–223). The BLM official 
is not a subordinate to the Superintendent of Yellowstone National Park.   The agency did 
not demonstrate how a document shared with the Superintendent bound the National Park 
Service to any policy or decision.  As such, those pages should be released in full.   
 
The National Park Service also withheld an Environmental Assessment on the 
Conservation and Management of Yellowstone bison (pages 153–211).  The National 
Park Service did not “narrowly” identify or construe its exemption privilege to segregate 
factual material and expert science presented in the environmental assessment. The 
National Park Service is well aware of the intense public interest in bison management 
policy. The public wants to know “what their government is up to.” U.S. Dept of Justice 
v. Reporters Committee For Freedom of the Press, 489 U.S. 749, 773 (1989).  “Official 
information that sheds light on an agency's performance of its statutory duties falls 
squarely within that statutory purpose.” Id.  As such, the Environmental Assessment 
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should be released.  At minimum, factual material and science contained in the 
Environmental Assessment should be released. 
 
The National Park Service entirely withheld factual material and science in several 
Briefing Statements, none of which are identified as drafts: 
 

Bison Management: Long term Strategy (pages 84–85) 
Quarantine Program for Yellowstone Bison (page 87) 
Bison Grazing Effects on Northern Grasslands (page 88) 
Bison Issues (Population, Quarantine, Removal/Winter Operations) (pages 
91–93) 
Long-Term Bison Management Strategy, including Quarantine (pages 
121–123) 

 
On one hand, the National Park Service entirely withheld a Briefing Statement on Bison 
Abundance under the Interagency Bison Management Plan (pages 236–237).  And on the 
other hand, the Park Service released a document with the same date and title as the 
document it withheld (pages 234–235).  This is highly confusing when attempting to 
ascertain how the redacted document actually constitutes a deliberative process, given the 
content provided in the fully released document.   
 
The National Park Service also withheld Talking Points in a Briefing Statement on a 
Quarantine Program for Yellowstone bison (page 115).  Talking points explain or 
elucidate a policy.  Quarantining bison is an adopted policy of the National Park Service 
extending in practice to 2006, and originally proposed in 2000.  The Talking Points 
should be released. 
 
The National Park Service has a track record of publishing and updating Briefing 
Statements to share with the public facts and information about its bison management 
policies.  For example, the web site ibmp.info contains National Park Service Briefing 
Statements and periodic updates to those Briefing Statements as new facts become 
available to the agency. 
 
The National Park Service’s Briefing Statements are an important way for the public, 
including Buffalo Field Campaign, to obtain factual information and updates on how the 
agency is carrying out its bison management policies that have been in place for two 
decades. 
 
The National Park Service has not met its burden to withhold records and information 
from Buffalo Field Campaign.  It did not “narrowly” identify and construe its privilege to 
exempt records from disclosure to the public.  Instead, the agency broadly construed and 
applied a standard that arbitrarily kept from the public information it needs to know what 
“their Government is up to.” 
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The National Park Service’s Conclusory Statements Do Not Justify Nondisclosure 
 
As noted above, the federal courts have repeatedly held that “conclusory assertions of 
privilege will not suffice to carry the Government’s burden of proof in defending FOIA 
cases.” Coastal States, 617 F.2d at 861.  See also Mead Data Central, Inc. v. U.S. Dep’t 
of the Air Force, 566 F.2d 242, 261 (D.C. Cir. 1977) (“agencies must be required to 
provide the reasons behind their conclusions in order that they may be challenged by 
FOIA plaintiffs and reviewed by the courts.”). Unsupported or conclusory justifications 
for nondisclosure “are unacceptable and cannot support an agency’s decision to withhold 
requested documents.”  Public Citizen Health Research Group v. F.D.A., 704 F.2d 1280, 
1291 (D.C. Cir. 1983) (citation omitted). 
 
FOIA imposes on agencies the burden of establishing that information is exempt from 
release. 5 U.S.C. § 552(a)(4)(B). In order to meet their burden, courts have uniformly 
required agencies to compile a so-called “Vaughn Index” that identifies each document 
withheld and the statutory exemption claimed for each document, and sets forth “a 
particularized explanation of how disclosure of the particular document would damage 
the interest protected by the claimed exemption.” Wiener v. FBI, 943 F.2d 972, 977 (9th 
Cir. 1991) (citation omitted). See also Animal Legal Defense Fund v. Dep’t of the Air 
Force, 44 F. Supp. 2d 295, 299 (D.D.C. 1999) (the government “must establish ‘what 
deliberative process is involved, and the role played by the documents in issue in the 
course of that process.’” (citation omitted); King v. Dep’t of Justice, 830 F.2d 210, 224 
(D.C. Cir. 1987) (“specificity imposes on the agency the burden of demonstrating 
applicability of the exemptions invoked as to each document or segment withheld . . . and 
sets forth the exemption claimed and why that exemption is relevant.”) (emphasis in the 
original). 
 
The National Park Service’s blanket claim for withholding records and information does 
not adequately state the particulars.  While the agency identifies and explains the (b)(5) 
privilege, it does not “set[] forth a particularized explanation of how disclosure of the 
particular document would damage the interest protected by the claimed exemption.” 
Wiener v. FBI, 943 F.2d 972, 977 (9th Cir. 1991). Merely reciting the statutory language 
of exemption 5 evades the “particular” explanation or a statement of reasons for 
withholding a “particular” record or information sought under the FOIA.  
 

III. EVEN IF PORTIONS OF THE WITHHELD DOCUMENTS ARE 
EXEMPTED FROM DISCLOSURE, THE NATIONAL PARK SERVICE FAILED 

TO PROVIDE “REASONABLY SEGREGABLE PORTIONS” OF THE 
RECORDS AND INFORMATION TO THE PUBLIC. 

 
Even if the National Park Service could prove that the records and information it 
withheld are exempt from release under the FOIA, only those specific portions of the 
records(s) that are legally exempt can be withheld.  In this case, the National Park Service 
improperly withheld entire documents, instead of releasing “reasonably segregable 
portions” not fully protected from disclosure by exemption 5. 5 U.S.C. § 552(b). 
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“[T]he exemptions to the FOIA do not apply wholesale.  An item of exempt information 
does not insulate from disclosure the entire file in which it is contained, or even the entire 
page on which it appears.” Arieff v. U.S. Dep’t of the Navy, 712 F.2d 1462, 1466 (D.C. 
Cir. 1983).  “Any reasonably segregable portion of a record shall be provided to any 
person requesting such record after deletion of the portions which are exempt under this 
subsection.” Anderson v. Dep’t of Health & Human Services, 907 F.2d 936, 942 (10th 
Cir. 1990) (citation omitted). 
 
Here, the National Park Service failed to describe the “mix of privileged and non-
privileged information and explain[] why it would not be possible to simply redact the 
privileged materials.” Judicial Watch, Inc. v. U.S. Postal Service, 297 F. Supp. 2d 252, 
267 (D.D.C. 2004) (citation omitted).  Indeed, from our review, there are readily 
segregable portions of records that are purely factual. The Environmental Assessment is 
perhaps the most obvious example.   
 
In addition, as shown above, “[f]actual material that does not reveal the deliberative 
process is not protected by this exemption.” National Wildlife, 861 F.2d at 1117 (quoting 
Paisley v. CIA, 712 F.2d 686, 698 (D.C. Cir. 1983)).  “[M]emoranda consisting only of 
compiled factual material or purely factual material contained in deliberative memoranda 
and severable from its context would generally be available for discovery by private 
parties in litigation with the Government.” EPA v. Mink, 410 U.S. 73, 87–88 (1973) 
(footnote omitted).  
 
The National Park Service withheld the title of an Issue, and the entire Briefing Statement 
on the undisclosed issue (pages 238–239).  We believe it is a Briefing Statement on bison 
grazing. The National Park Service is studying bison grazing on the northern range with 
respect to managing the population size. See Geremia et al. Bison Effects on Yellowstone 
Grasslands (Update for 2015–16) available at:  
http://ibmp.info/Library/20161201/2_ChrisGermania_ProgressReport2016bestVersion. 
 
The National Park Service must, at minimum, release factual information and science 
contained in the Briefing Statements on bison grazing (pages 88, 233, 238–239).  
 
The National Park Service failed to release such portions, or adequately justify at all why 
it has not done so.  Any records or information that can be reasonably segregable portions 
should be released. 
 

RELIEF SOUGHT 
 
Based on the above, Buffalo Field Campaign requests that the National Park Service 
immediately release the requested records, and reasonably segregable, non-exempt 
portions thereof, that were improperly withheld.  We ask for your final determination 
within 20 working days pursuant to the FOIA.  It would be useful as we evaluate the need 
to seek judicial review of this matter if you were to provide us with a projected date-
certain by which we could expect a determination of our appeal as required by the FOIA.   
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We reserve the right to seek immediate judicial review if this appeal is not satisfactorily 
resolved and the requested documents produced in the FOIA-mandated time deadlines. 
 
 
Dated this 22nd Day of October, 2018. 
 
/s/ Darrell Geist    /s/ Daniel C. Snyder 
Habitat Coordinator    OSB# 105127 
Buffalo Field Campaign   Law Offices of Charles M. Tebbutt, P.C. 
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From: Daniel Snyder Dan@tebbuttlaw.com
Subject: Re: [EXTERNAL] Following up on our call

Date: March 14, 2019 at 2:11 PM
To: Wilson, Charis charis_wilson@nps.gov

Thanks Charis.  I plan to check back with you one more time.

Best,

Dan

Daniel C. Snyder
Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.
Eugene, OR 97401
dan@tebbuttlaw.com
541-344-3505

http://www.charlietebbutt.com

On Mar 14, 2019, at 12:09 PM, Wilson, Charis <charis_wilson@nps.gov> wrote:

Happy Pi day to you too.  I have not  heard anything back.  
____________________
Ms. Charis Wilson, Ph,D., CRM
NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225-0287
303-969-2959
Fax: 303-969-2557
1-855-NPS-FOIA

"What we find changes who we become." - Peter Morville

"The historian works with records...there is no substitute for records: no records, no history." - Paraphrasing Langlois & Seignobos 
(1903)

"Let us be guardians, not gardeners" - Unknown, From 1963 Living Wilderness editorial - Attributed to Adolph Murie 

On Thu, Mar 14, 2019 at 1:08 PM Daniel Snyder <Dan@tebbuttlaw.com> wrote:
Charis - Happy Pi day.  Checking back again.

Dan

Daniel C. Snyder
Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.
Eugene, OR 97401
dan@tebbuttlaw.com
541-344-3505

http://www.charlietebbutt.com

On Mar 4, 2019, at 11:42 AM, Wilson, Charis <charis_wilson@nps.gov> wrote:

Mr. Snyder,

Nothing yet.  I have reached out to their office again.  If I hear anything I will let you know.

C.
____________________
Ms. Charis Wilson, Ph,D., CRM
NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225-0287
303-969-2959
Fax: 303-969-2557
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Fax: 303-969-2557
1-855-NPS-FOIA

"What we find changes who we become." - Peter Morville

"The historian works with records...there is no substitute for records: no records, no history." - Paraphrasing Langlois & 
Seignobos (1903)

"Let us be guardians, not gardeners" - Unknown, From 1963 Living Wilderness editorial - Attributed to Adolph Murie 

On Mon, Mar 4, 2019 at 12:09 PM Daniel Snyder <Dan@tebbuttlaw.com> wrote:
Hi Charis - Just following up on our call from a couple weeks ago.  Were you able to get an idea of whether BFC's FOIA 
appeal - NPS-2018-00887 - has been received and/or processed?  

Thank you,

Dan

Daniel C. Snyder
Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.
Eugene, OR 97401
dan@tebbuttlaw.com
541-344-3505

http://www.charlietebbutt.com
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From: Daniel Snyder Dan@tebbuttlaw.com
Subject: Re: Update on your appeal of NPS-2018-00887

Date: March 18, 2019 at 6:30 PM
To: FOIA, NPS npsfoia@nps.gov

Thank you!  

Dan

Sent from my iPhone

On Mar 18, 2019, at 9:33 AM, FOIA, NPS <npsfoia@nps.gov> wrote:

Mr. Snyder,

Wanted to update you that I have heard back from the DOI FOIA Appeals Office and your appeal, which they received on October
22, 2018, has been assigned number 2019-007.  They have routed the appeal to us and notified us that they want to provide them
with copies of the records that are the subject of the appeal by March 26.

Sincerely,

C.

____________________

Ms. Charis Wilson, PhD, CRM
NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225-0287
303-969-2959
Fax: 303-969-2557
1-855-NPS-FOIA
npsfoia@nps.gov
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From: FOIA, NPS npsfoia@nps.gov
Subject: Re: Re: [EXTERNAL] Update on your appeal of NPS-2018-00887

Date: June 3, 2019 at 10:04 AM
To: Daniel Snyder Dan@tebbuttlaw.com

Mr. Snyder,

The last I heard from the appeals office they planned to issue a response "soon".  I contacted them last week after receiving your
email and have not yet heard back from them.

Sincerely,

C.

____________________

Ms. Charis Wilson, PhD, CRM
NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225-0287
303-969-2959
Fax: 303-969-2557
1-855-NPS-FOIA
npsfoia@nps.gov 

On Thu, May 30, 2019 at 12:43 PM Daniel Snyder <Dan@tebbuttlaw.com> wrote:
Hello again Charis,

I am following up on this one last time before we head off to court.  We haven't heard anything from the DOI appeals office since
your March 18, 2019 e-mail below.  Calls and e-mails have again gone unanswered.  Can you please check back with the DOI FOIA
appeals office for me to obtain the status of this appeal?  

Thank you,

Best,

Dan

Daniel C. Snyder
Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.
Eugene, OR 97401
dan@tebbuttlaw.com
541-344-3505

http://www.charlietebbutt.com

On Mar 18, 2019, at 7:33 AM, FOIA, NPS <npsfoia@nps.gov> wrote:

Mr. Snyder,

Wanted to update you that I have heard back from the DOI FOIA Appeals Office and your appeal, which they received on October
22, 2018, has been assigned number 2019-007.  They have routed the appeal to us and notified us that they want to provide
them with copies of the records that are the subject of the appeal by March 26.

Sincerely,

C.

____________________

Ms. Charis Wilson, PhD, CRM
NPS FOIA Officer
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NPS FOIA Officer
12795 W. Alameda Parkway
PO Box 25287
Denver, CO  80225-0287
303-969-2959
Fax: 303-969-2557
1-855-NPS-FOIA
npsfoia@nps.gov
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Wenk, Dan <dan_wenk@nps.gov>

Bison overview BP 
1 message

Masica, Sue <sue_masica@nps.gov> Tue, Mar 14, 2017 at 10:24 AM
To: Dan Wenk <dan_wenk@nps.gov>

A few edits/comments.  If you need to proceed with the others, please do so ... I didn't get them until this AM and have not
had a chance to review in detail, and won't until noon California time. 
________________________________________________________________________
Sue Masica | National Park Service | Regional Director, Intermountain
12795 W. Alameda Parkway | Lakewood, CO  80228 | (303) 969-2503
 
 
 
 
 
 

Bison Management Brief and Topics 03-14-17.doc 
55K
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Wenk, Dan <dan_wenk@nps.gov>

Fwd: Bison briefs 
1 message

Dan Wenk <dan_wenk@nps.gov> Thu, Jun 22, 2017 at 5:08 PM
To: Bert Frost <Bert_Frost@nps.gov>, Sue Masica <Sue_Masica@nps.gov>

The following two briefs.  The first is a general bison brief as of 
June 5th.  The second is directed toward Quarantine and the transfer 
of 24 bull bison from the Designated Surveillance Area (DSA) to the 
Quarantine facility at Fort Peck.  It includes the positions of the 
parties and recommended talking points by the Secretary with Governor 
Bullock if the schedule a sidebar discussion. 
 
Questions please let me know. 
 
Dan Wenk 
Superintendent 
Yellowstone National Park 
(307) 344-2002 
> 
> 
 

2 attachments

YELL_BisonQuarantine_Jun2017.docx 
27K

Bison combined BP updated 06-05-17.docx 
33K
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Briefing Statement FY 2017 

Bureau: National Park Service (NPS) 
Issue: Quarantine Program for Yellowstone Bison 
Park:  Yellowstone National Park (YELL) 
 
 
Background 
• The NPS has proposed to transfer 24 male Yellowstone bison testing negative for brucellosis exposure since 

March 2016 from YELL to a facility on the Fort Peck Reservation for the completion of the quarantine testing 
protocol and eventual release on the Reservation. Bison transport would occur on highways through Montana.  

• The actual risk of brucellosis transmission from these bison in quarantine to cattle is negligible because males do 
not transmit brucellosis, as well as the state-of-the-art facility, rigorous and proven testing protocol, and 
commitments from the Fort Peck tribes to collaborate with APHIS on further testing.  

• Shipments of bison to slaughter are disdained by the public and, as a result, bison managers have investigated 
alternatives such as quarantine to preserve valuable brucellosis-free bison for augmenting or creating new herds 
with the diverse genetics and unique adaptive capabilities inherent in Yellowstone bison. 

• The Fort Peck tribes constructed a double-fenced quarantine facility, within a larger fenced pasture, that meets the 
specifications used by APHIS and the State of Montana during a 2006-2010 quarantine study and agreed to use 
the same brucellosis testing requirements as specified in the Uniform Methods and Rules developed by APHIS. 

 
Initial Positions of Other Parties 
• The State of Montana has maintained the shipment of Yellowstone bison through Montana to the Fort Peck 

Reservation is not allowed per Montana Code Annotated [MCA] 81-2-120 until the bison complete quarantine 
and are certified as brucellosis-free. Otherwise, Montana’s livestock industry will be threatened.  

• The Animal and Plant Health Inspection Service (APHIS) has maintained quarantine facilities must be located in 
or near YELL and approved by state and federal animal health officials per the Uniform Methods and Rules. 
Ongoing discussions between the Departments of Interior and Agriculture may have reduced this opposition.  

• The Fort Peck tribes are frustrated the NPS has not released a decision document and by the State of Montana’s 
and APHIS’ refusal to allow the quarantine of bison at Fort Peck.  

 
Talking Points 
• This is an important initiative coming from Secretary Zinke, not Yellowstone.  
• The transfer of bison to the Fort Peck Reservation will be viewed by most people and media as a very positive 

step; especially compared to the outrage and negative publicity generated by shipping bison to slaughter.  
• The Secretary is working with the Department of Agriculture, APHIS, to ensure the bison are suitable for transfer 

to Fort Peck and will not jeopardize the State of Montana’s brucellosis-free status.  
• The Secretary would like Governor Bullock’s support on the transfer of these males to Fort Peck this summer to 

complete the full quarantine protocol (1 year) at the tribal facility. 
• The Secretary will assure a Memorandum of Agreement is in place among the National Park Service, APHIS, 

State of Montana, and Fort Peck tribes to outline roles and responsibilities for testing and holding animals at the 
Fort Peck facility. 

• The Secretary would like this initiative to be the start of a long-term quarantine program to transfer live 
Yellowstone bison to Fort Peck.  
 

Contact Person: Daniel N. Wenk, Superintendent, 307/344-2002, dan_wenk@nps.gov 
Last Updated: June 22, 2017  
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Briefing Statement  FY 2017 
 
Bureau:  National Park Service (NPS) 
Issue:  Bison Issues (Population, Quarantine, Removal/Winter Operations)  
Park:  Yellowstone National Park (YELL) 
 
 
Key Points 
 
• The management of bison migrating outside YELL during winter remains a contentious issue involving the 

NPS, State of Montana, Animal Plant Health and Inspection Service (APHIS), Native American tribes, U.S. 
Forest Service, and other stakeholders (livestock, conservation, animal rights). 

• Winter operations, including harvests in Montana and capture/culling in northern YELL, are conducted 
pursuant to an Interagency Bison Management Plan (IBMP). During 2017, approximately 1,276 bison were 
removed from the population, including 748 shipped to slaughter, 468 harvested in Montana, 34 male calves 
held for quarantine, and 26 otherwise removed (e.g., killing of animals wounded during hunts; vehicle strikes).  

• Twenty-four male bison have been held in isolation at the Stephens Creek capture facility in northern YELL 
since March 2016 pending transfer to the Fort Peck Reservation for quarantine. After completing a brucellosis 
surveillance period lasting 1 year, bison remaining test-negative will be released on the Fort Peck Reservation 
in their wild conservation/cultural herd.  

• Bison management requires communication and cooperation among multiple federal and state agencies and 
tribes with different mandates, philosophies, and treaties. Complicating any movement of bison outside the park 
are Montana and APHIS requirements about brucellosis-free certifications and a Montana executive order 
regarding state approval to transport bison on state roads. If those parties are in disagreement with NPS actions, 
they may reach out to DOI leadership for engagement. 
 

Background 
 
• Yellowstone bison are important due to their large population size, high genetic diversity, lack of interbreeding 

with cattle, and wild behaviors and adaptive capabilities like their ancestors.    
• Many bison are infected with the disease brucellosis, which was introduced by cattle and induces abortions, 

reduces pregnancy rates, and poses a risk of transmission back to cattle.  
• Brucellosis and concerns about property damage, human safety, and competition with cattle limit tolerance for 

bison outside YELL and prevent relocations elsewhere to restore the species.   
• Yellowstone bison have high reproductive and survival rates, with few animals perishing due to predators and 

severe winter conditions. Thus, some bison need to be culled from the population. 
• Alternative strategies for bison management have been constrained by legal and administrative factors, 

including federal trust responsibilities to tribes, Montana statutes and executive orders, and APHIS’ Uniform 
Methods & Rules with regard to protocols for quarantine.   
 
Current Population Size and Management Actions 

• The federal government and the State of Montana have implemented the IBMP since 2001 to sustain a viable 
population of Yellowstone bison, with no brucellosis transmission from bison to cattle. For comparison, 27 
livestock herds in the Greater Yellowstone Area have been infected by wild elk since 1998.  

• Bison numbers almost doubled to 5,500 bison during 2008 to 2016, leading to concerns that high grazing 
intensities on some summer ranges may not be sustainable over time. Also, the mass migration of bison into 
Montana can overwhelm efforts to protect people, cattle, and property.  

• Managers removed approximately 1,276 bison from the population during winter 2017, primarily through 
public and treaty harvests in Montana and capture in YELL for shipment to slaughter. Tribes transfer bison to 
meat processing facilities and distribute the meat to their members.  

• The shipment of bison to processing facilities is extremely controversial and generates negative publicity. 
However, the effectiveness of hunting has been limited by concentrations of hunters near the park boundary that 
prevent bison from distributing, wound bison, and cause safety issues.  
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Consideration of a Quarantine Program 
• In 2012, the Secretary of the Interior directed YELL to explore developing and operating quarantine facilities 

for Yellowstone bison. Park managers drafted a Finding of No Significant Impact to implement quarantine with 
initial screening in the park and completion of APHIS’ testing protocol on the Fort Peck Reservation.  

• Montana maintains the shipment of bison to the Fort Peck Reservation is prohibited by state law until bison 
complete quarantine and are certified as brucellosis-free. Also, APHIS maintains quarantine facilities must be 
located in or near YELL and approved by animal health officials according to their 2003 Uniform Methods and 
Rules, which are directed at managing livestock.  

• The NPS is at an impasse because Montana and APHIS have refused to allow bison quarantine on the Fort Peck 
Reservation. Also, DOI solicitors maintain the Secretary must conclude this impasse is preventing the carrying 
out of our statutory duties before bison can be transferred without agreement.  
o Departmental policies regarding state and federal relationships are set forth at 43 CFR Part 24.  Such 

policies direct agencies to consult with states and comply with state permit requirements regarding the 
planned removal of surplus or harmful populations of wildlife and the disposition of these wildlife except 
in instances where the Secretary determines that such compliance would prevent him from carrying out his 
statutory responsibilities (e.g. 43 C.F.R. 24.4(i)(5)). 

• The Fort Peck tribes are frustrated the NPS has not released a decision document and by the State of Montana’s 
and APHIS’ refusal to allow the quarantine of bison on the Fort Peck Reservation.  

• YELL recommends issuing a Finding of No Significant Impact to conduct quarantine at the Fort Peck 
Reservation, while continuing negotiations with the State, APHIS, and the Tribes.  
 
Development of a New Interagency Bison Management Plan 

• The NPS and the State of Montana have entered into an agreement to co-lead the development of a new 
Yellowstone Bison Management Plan. The NPS is funding the effort.  

• There are six cooperating agencies, including the U.S. Forest Service, Confederated Salish and Kootenai Tribes, 
Confederated Tribes of the Umatilla Indian Reservation, Shoshone-Bannock Tribes, Nez Perce Tribe, and 
InterTribal Buffalo Council. The states of Wyoming and Idaho, as well as APHIS, declined to participate.  

• Public scoping was initiated in 2015, with 8,300 individual comments received. Since that time, the NPS and 
Montana have met several times to develop a range of alternatives for a draft Environmental Impact Statement.  

• There has been little agreement on many facets of bison management, both under the existing IBMP and in this 
new planning process. Montana has two agencies involved, the Department of Livestock and Fish, Wildlife & 
Parks, which differ in their perspectives on bison management. This has made it difficult to come to agreement 
on a range of alternatives, tools for management, and overall objectives and goals. 

• In addition, relationships are strained due to the conflict over the NPS bison quarantine proposal and current 
management under the existing IBMP. There may need to be a reevaluation of goals and objectives, as well as 
renewed State of Montana commitment, to a new bison management plan to move forward. 

 
Current Status 
 
• Biologists at YELL will conduct post-calving counts of bison in the central and northern regions of the park 

during June and July. These counts will be used to determine the appropriate levels of removals next winter to 
continue to decrease population size towards 4,200 bison.  

• YELL will retain the 24 male bison in isolation at Stephens Creek until an option for quarantine is determined. 
Options include: 1) sending the bison to the Fort Peck Reservation for quarantine (preferred); 2) sending the 
bison to pastures leased by APHIS in Corwin Springs, Montana for quarantine; and 3) conducting quarantine at 
the Stephens Creek capture facility in YELL.  

• The Intermountain Region is prepared to complete its work on the quarantine Environmental Assessment and 
sign the Finding of No Significant Impact.  
 

Contact Person: Daniel N. Wenk, Superintendent, 307-344-2002, dan_wenk@nps.gov 
Last Updated: June 5, 2017 
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From: Dan Wenk
To: Dave Mihalic
Subject: Bison habitat
Date: Wednesday, May 16, 2018 1:04:19 PM

Dave,

The information below is from a trusted colleague in the BLM giving me some good
information on getting this up and running. Just got this yesterday so I haven’t made any calls
following up on the recommendations. This is for you and sharpening any talking points
please do not share directly with the Secretary. 

Dan Wenk
Superintendent 
Yellowstone National Park
(307) 344-2002 

Begin forwarded message:
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7/2/2018 DEPARTMENT OF THE INTERIOR Mail - Re: Sorry to ask...

https://mail.google.com/mail/b/AOg3vwlBCGrZegTiN-GbUBoPMoHK6jq_b_VfOiWnTApo2LeYCg9i/u/0/?ui=2&ik=a074e01327&jsver=6HPtoh-TLvo.en.… 1/2

Wenk, Dan <dan_wenk@nps.gov>

Re: Sorry to ask... 
1 message

Wenk, Dan <dan_wenk@nps.gov> Wed, May 16, 2018 at 4:50 PM
To: "Mihalic, David" <david_mihalic@ios.doi.gov>

Dave,
 
attached is the beginning of a brief on this issue.  The information may be good for your discussions tomorrow.
 
Questions please let me know.
 
more information tomorrow morning concerning your other questions.
 
On Wed, May 16, 2018 at 1:54 PM, Mihalic, David <david_mihalic@ios.doi.gov> wrote: 

Dave
 
 
--  
David A. Mihalic 
 
Senior Advisor to the Secretary 
United States Department of the Interior 
MIB Room 6124 
1849 "C" Street NW 
Washington, D.C. 20240 
 
Phone: 202-208-4130
cell: 202-706-4978 
david_mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act

 
 
 
--  
Dan Wenk
Superintendent
Yellowstone National Park
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307-344-2002
Fax: 307-344-2014
dan_wenk@nps.gov
 

BisonGrazingMgmt_May2018.docx 
40K
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• No single “stocking rate” (i.e., density) of ungulates is optimal for conserving biodiversity and ecological 
processes because some species of wildlife need a variety of habitats, while others favor severely disturbed or 
undisturbed habitats. A wide range of grazing intensities should occur across the landscape to produce a mosaic 
of vegetation composition and structure, with some heavily grazed areas and some nearly ungrazed areas.  

• Independent evaluations sponsored by the National Academy of Sciences (2002) and the U.S. Geological 
Survey (2005) concluded YELL is not overgrazed and bison have not reached carrying capacity (>6,200 bison). 
However, migrations outside the park increase during winters with deep snowpack and more than 4,700 bison.  

• A total of 4,816 bison were counted in YELL during summer 2017, including 3,969 in northern YELL and 847 
in central YELL. About 1,173 bison were removed from the population this winter, primarily in northern 
YELL. Thus, biologists expect about 4,300 bison after calving, which will be verified with a count in late July.  

• Some sites in northern YELL are intensely grazed by bison, but the locale with the highest consumption (Lamar 
Valley) supports large areas of rhizomatous grasses from abandoned hayfields that fare relatively well in 
response to repeated, intense grazing; despite low standing crop by the end of summer.  

• Intensively grazed areas comprise a small portion of the available summer habitats for bison and elk in YELL. 
The majority of the summer range and all of the winter range has moderate to low consumption rates due to a 
substantial decrease in elk numbers throughout the park and fewer bison in the central region.  

• The biomass and production of ungulates in YELL has remained relatively high for decades; indicating many 
thousands of animals are attaining adequate forage to sustain sufficient body condition for reproduction and 
survival. This would not occur if YELL was overgrazed and ungulates exceeded ecological carrying capacity.  

 
Background:  
• The Yellowstone National Park Act of 1872 dedicated land as a public park for the benefit and enjoyment of the 

people. Congress directed the Secretary of the Interior to "provide for the preservation ... of all timber, mineral 
deposits, natural curiosities, or wonders within said park, and their retention in their natural condition."  

• The desired condition for the native shrub-grass plant association in northern YELL is a sustainable community 
with functioning water, soil properties, energy and nutrient cycles, and disturbance dynamics (e.g., fires, floods, 
herbivory). Some areas of the extensive grasslands would be more heavily grazed than others.  

• The desired condition for wildlife in YELL is to sustain or restore populations of native wildlife consisting of 
untamed, free-roaming animals that live in an environment not dominated by humans and whose behaviors, 
movements, survival, and reproduction are predominantly affected by their own decisions and natural selection.  

• Bison are the only exception to this practice and are frequently captured near the park boundary and shipped to 
slaughter facilities pursuant to a court-mediated plan finalized in 2000 due to concerns about brucellosis 
transmission risk to cattle. Chronically infected elk populations in surrounding states are not managed similarly. 

• Since numbers of migratory ungulates are allowed to vary substantially among seasons and years, quite unlike 
the stocking and rotation of livestock on commercial rangelands and grazing allotments, grasslands within the 
park should not be expected to look like nearby ranches cultivated, fertilized, and irrigated for cattle production.  

• During the 1980s and 1990s, elk were abundant (11,000-19,000) and the primary grazer in northern 
Yellowstone. Grass consumption was relatively high (45-55% of annual above-ground production) in some 
areas and comparable to the consumption of grasses (60%) in the savanna systems of the African Serengeti.  

• In 2002, an independent review of grazing and grasslands in northern YELL by the National Research Council 
cautioned "For example, some people compare the northern range unfavorably with nearby ranches, but that 
reflects a mixing of values. Ranching seeks high production for human uses, but YNP seeks to preserve a 
natural environment and the species and ecological processes within it."  

• An independent evaluation of the food-limited carrying capacity for Yellowstone bison was completed by 
Colorado State University and the U.S. Geological Survey in 2005. With about 5,000 elk, the model predicted a 
carrying capacity of more than 8,000 bison. With about 20,000 elk, the model predicted a capacity of about 
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6,200 bison (see http://www.americanbisonsocietyonline.org/Portals/7/PlumbEtAl2009.pdf for more details). 
Currently, there are about 8,000 northern Yellowstone elk; 80% of which winter outside YELL.  

• As northern Yellowstone elk numbers decreased by 75% following predator restoration, bison numbers 
quadrupled in northern YELL during the 2000s and grazing became more concentrated and prolonged in certain 
areas (e.g., Lamar Valley) compared to the more dispersed and seasonal grazing by elk. Grass consumption by 
abundant bison during 2012 to 2014 was higher (49%) than when elk were the dominant grazers (31%) and 
exceeded 70% annually in some areas. 

• Climate is a primary factor influencing grass production because variations in precipitation and temperature 
strongly influence soil moisture which, in turn, limits production. As a result, variations in weather among years 
contribute to large variations in grassland production. Also, the proliferation of nonnative plant species since 
2005 has fundamentally changed the composition and production of some grassland communities in YELL.  

 
Current Status:  
• During 2012-2014, biologists performed mechanical removal experiments to test the response of grasslands to 

controlled, simulated grazing. Total aboveground production was maintained even when clipping intensity (i.e., 
removal of leave tissue) reached 80%. However, removal of more than 30% of annual production reduced 
standing crop available at the end of the growing season.  

• Since 2012, biologists have been documenting changes in the amount of above-ground production, percent 
consumption by the grazing community, soil nutrient availability, soil organic matter, plant composition, bare 
ground, and litter at 30 sites in high-use bison areas in YELL. A summary of findings to date could be produced 
by December 31, 2018.  

• Biologists are completing a remote sensing analysis using satellite data to classify vegetation communities 
based on spectral signatures, with field staff ground-truthing sites to improve mapping precision. Also, 
biologists are using real-time GPS data recorded from Iridium telemetry collars fit to bison to generate use 
surfaces/maps. Staff are visiting sites to collect standing crop estimates.  

• By November 30, 2018, biologists will estimate (1) the forage capacity of habitats in YELL for bison using 
park-wide annual production estimates generated from remote sensing satellite data, (2) recommended stocking 
rates based on livestock models, and (3) current stocking rates using bison aerial counts and utilization 
distributions estimated from radio-collared bison.  

• To advance the Interagency Bison Management Plan and the restoration of plains bison, there is a need to 
restore seasonal movements of bison across jurisdictional boundaries to conditions resembling those for other 
ungulates in the Yellowstone area. This restoration would contribute to the National Park Service mission of 
preserving wildlife and the ecological processes that sustain them for the benefit and enjoyment of people.  

Contact Person:  Dan Wenk, Superintendent, Yellowstone National Park, (307) 344-2002, dan_wenk@nps.gov 
Last Updated:  May 16, 2018 
Updated By:  P. J. White, Chief, Wildlife and Aquatic Resources Branch, Yellowstone Center for Resources 
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From: Dan Wenk
To: Mihalic, David
Subject: Re: Sorry to ask...
Date: Thursday, May 17, 2018 7:09:07 AM

Dave,

That was not ready for prime time and therefore not set up as a brief. I was just giving you
information informally. We will adjust for all the things you are concerned about before we
would submit

Did you see the brief I just sent?  

And there is no second brief or no 1 of 2.  

We can talk at about 8:45 your time. 

Dan Wenk
Superintendent 
Yellowstone National Park
(307) 344-2002 

On May 17, 2018, at 7:03 AM, Mihalic, David <david_mihalic@ios.doi.gov> wrote:

Dan,
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When can we talk?

Dave

On Wed, May 16, 2018 at 6:50 PM, Wenk, Dan <dan_wenk@nps.gov> wrote:
Dave,

attached is the beginning of a brief on this issue.  The information may be good
for your discussions tomorrow.

Questions please let me know.

more information tomorrow morning concerning your other questions.

On Wed, May 16, 2018 at 1:54 PM, Mihalic, David
<david mihalic@ios.doi.gov> wrote:

Dave

-- 
David A. Mihalic

Senior Advisor to the Secretary
United States Department of the Interior
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MIB Room 6124
1849 "C" Street NW
Washington, D.C. 20240

Phone: 202-208-4130
cell: 202-706-4978
david mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act

-- 
Dan Wenk
Superintendent
Yellowstone National Park
307-344-2002
Fax: 307-344-2014
dan_wenk@nps.gov

-- 
David A. Mihalic

Senior Advisor to the Secretary
United States Department of the Interior
MIB Room 6124
1849 "C" Street NW
Washington, D.C. 20240

Phone: 202-208-4130
cell: 202-706-4978
david_mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act
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When can we talk?

Dave

On Wed, May 16, 2018 at 6:50 PM, Wenk, Dan <dan_wenk@nps.gov> wrote:
Dave,

attached is the beginning of a brief on this issue.  The information may be
good for your discussions tomorrow.

Questions please let me know.

more information tomorrow morning concerning your other questions.

On Wed, May 16, 2018 at 1:54 PM, Mihalic, David
<david mihalic@ios.doi.gov> wrote:

Dave

-- 
David A. Mihalic

Senior Advisor to the Secretary
United States Department of the Interior
MIB Room 6124
1849 "C" Street NW
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Washington, D.C. 20240

Phone: 202-208-4130
cell: 202-706-4978
david_mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act

-- 
Dan Wenk
Superintendent
Yellowstone National Park
307-344-2002
Fax: 307-344-2014
dan_wenk@nps.gov

-- 
David A. Mihalic

Senior Advisor to the Secretary
United States Department of the Interior
MIB Room 6124
1849 "C" Street NW
Washington, D.C. 20240

Phone: 202-208-4130
cell: 202-706-4978
david_mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act

-- 
David A. Mihalic

Senior Advisor to the Secretary
United States Department of the Interior
MIB Room 6124
1849 "C" Street NW
Washington, D.C. 20240

Phone: 202-208-4130
cell: 202-706-4978
david mihalic@ios.doi.gov
Remember, everything I send or receive is subject to the Freedom of Information Act
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