Table of Yellowstone Bison Cases 
	Citation
	Brief Description
	Summary

	A.  1985-1992
	EIS for bison management plan
	

	Fund for Animals v. Hodel, Civ. No. 85-250 BU (D. Mont. 1985).
	Fund unsuccessfully sought an EIS for bison management plan.
	No published opinion.

	Fund for Animals, Inc. v. Lujan, 794 F. Supp. 1015 (D. Mont. 1991), aff’d, 962 F.2d 1391 (9th Cir. 1992).
	Fund unsuccessfully sought injunction to restrain shooting of bison outside YNP, require agencies to prevent migration of bison out of YNP, and stop any reduction of bison population until an EIS was completed.
	Findings of fact are particularly revealing, especially regarding genetics, fears of bison growth, and financial repercussions of brucellosis risks.  Fund, 794 F. Supp. at 1018-1019.  These findings of fact are referenced in later bison cases.  District Court held that plaintiff failed to meet its burden of proof for preliminary injunction:  harm is not irreparable since Yellowstone bison herd is larger than historic population and past reductions in herd size has not affected bison repopulation; and stopping interim bison management actions would not be in the public interest given the “serious threat of brucellosis,” large number of excess bison, and lack of feasible alternatives to control bison migrating out of YNP.  Court also held that res judicata and collateral estoppel apply.  Id. at 1020.  Note that a Supplemental Memorandum explains the court’s reasoning.  The court held that no EIS was required for the Interim Policy, relying primarily on evidence that continued removal of infected bison will not have an adverse environmental impact based on the herd’s continued population growth despite previous removals and that the northern herd is not genetically unique from the rest of the Yellowstone herd.  Id. at 1024-1025.  The Fund’s argument that NPS should prevent bison migrations outside YNP is problematic for long-term solutions to bison management, and this case established some difficult precedents, especially in the findings of fact.  Other cases reference these findings of fact:  the carrying capacity of YNP is no more than 2400 bison, Montana has an absolute right to shoot bison from this brucellosis-infected herd when they enter Montana.  Greater Yellowstone Coalition v. Babbitt, 952 F. Supp. 1446, 1447 (D.Mont. 1997). 

	Fund for Animals, Inc. v. Lujan, 962 F.2d 1391 (9th Cir. 1992).
	Ninth Circuit affirmed that state and federal agencies need not prepare EIS before adopting plan to kill bison that leave YNP.
	Ninth Circuit affirmed district court on appeal because the Eleventh Amendment bars the Fund’s action against State defendants for violations of MEPA and federal involvement in the bison management plan is insufficient to enjoin State defendants for a NEPA violation.  Fund, 962 F.2d at 1394, 1397-1398.  The court specifically held that the Fund had standing to challenge the bison management plan because of diminished opportunity for the Fund’s members to view the northern bison herd and psychological injury suffered from viewing the killing of bison in Montana.  Id. at 1396.  The court held that the district court erred in concluding that res judicata and collateral estoppel applied because the 1990 bison management plan differs significantly from the passive conduct of the federal defendants in 1985 in failing to prevent bison from leaving YNP and the issues presented are different since the 1985 action did not determine whether the 1990 interim bison management plan required an EIS.  Id. at 1398-1400.  The court further held that the district court did not abuse its discretion in ruling that the Fund did not carry its burden of proof for an injunction.  Id. at 1394, 1400-1401.  In particular, the court concluded that the district court’s finding that the northern herd is not genetically unique was supported by testimony.  Id. at 1401.  The court also concluded that the public interest supported adoption of the 1990 bison management plan since the bison herd has increased in size despite the killing of bison in Montana demonstrates that the plan will not result in irreparable harm to the human environment, while failure to manage bison migration will be detrimental to the health of Montana’s citizens and livestock.  Id. at 1401-1402.  

	B.  1991-1994
	Bison hunt protest cases
	Series of cases arises from a protested bison hunt on Horse Butte on March 13, 1990.  Protesters were in the process of moving bison back into YNP when hunters, government officials, and the media arrived.  Lilburn twice stepped in front of a hunter who was attempting to shoot a bison, leading to prosecution under Hunter Harassment Act.  Yarns wiped bison blood on hunter who killed a bison and was prosecuted for misdemeanor assault.

	Lilburn v. Racicot, 855 F. Supp. 327 (D. Mont. 1991) aff’d No. 91-35310 (9th Cir. July 13, 1992).
	Federal Court refuses to intervene in action seeking declaratory judgment that the Hunter Harassment Act (Mont. Code Ann. § 87-3-142(3)) was unconstitutionally vague.
	Lilburn filed a declaratory judgment action in Federal District Court challenging the constitutionality of Mont. Code Ann. § 87-3-142(3) on a First Amendment basis.  Lilburn, 855 F. Supp. at 328.  U.S. District Court dismissed the complaint, holding that there were no special circumstances warranting federal intervention in an ongoing state criminal action, and the case did not merit an exception to the abstention doctrine.  Id. at 329-330.  The Federal Court concluded that “the goal of the statute is clearly reasonable” because “hunting is a legitimate activity which the state may protect in any reasonable and constitutionally permissible manner” and the statute primarily “proscribes behavior which interferes with an individual actually engaged in the lawful taking of a wild animal.”  Id. 

	Montana v. Lilburn, 1993 Mont. Dist. LEXIS 701 (June 24, 1993).
	Montana District Court holds that the Hunter Harassment Act (Mont. Code Ann. § 87-3-142) is unconstitutional for impermissibly infringing constitutionally protected free speech.
	District Court finds Mont. Code Ann. § 87-3-142(3) overbroad, concluding that the statute is content-based because “it prohibits communication with hunters which is intended to dissuade them from hunting, while allowing communication with hunters which encourages hunting, even if such communication prevents a hunter from taking the prey.”  Lilburn, 1993 Mont. Dist. LEXIS 701 at *8.  The Court further concluded that the statute’s prohibition would encompass “all verbal and expressive conduct which has the intention to dissuade from hunting,” and therefore conduct such as “prayer vigils at trailheads, the singing of protest songs or the burning of hunting maps, if done with the intent to dissuade a hunter, would be violations of the statute.”  Id. at *12.  Therefore, the Court held that to the extent the statute “implicates constitutionally protected speech and expressive conduct, it is overbroad.”  Id. at *13.  Further, harassment is vague since interpretation is left to the discretion of law enforcement or the courts, leaving the public without guidance as to what conduct is prohibited.  Id. at **13-15. “Absent a particularized and content neutral statute narrowly tailored to promote physical safety, the state may not, in violation of the First Amendment, criminally prosecute citizens opposed to hunting because they attempt to dissuade a hunter...”  Id. at *18.

	Montana v. Yarns, 252 Mont. 45, 826 P.2d 543 (1992).
	Montana Supreme Court ruled that State had statutory right to a trial de novo following an appeal from the Justice Court’s order suppressing evidence.
	A justice court did not allow the State to present portions of a videotape showing another protest group member assaulting another hunter prior to the assault with which defendant was charged.  Yarns, 252 Mont. at 47, 826 P.2d at 544.  In dismissing the State's appeal, the district court ruled that the State was required to make a showing of substantial impairment in order to appeal a suppression ruling.  Id. at 47-48, 826 P.2d at 544-545.  The Montana Supreme Court held that the district court's imposition of the condition, sua sponte and ex post facto, exceeded its authority and deprived the State of its statutory right to a trial de novo.  Id. at 50-52, 826 P.2d at 546-547.

	Montana v. Lilburn, 265 Mont. 258, 875 P.2d 1036 (1994).
	Montana Supreme Court reversed District Court and held that Mont. Code Ann. § 87-3-142 was not unconstitutionally overbroad or vague.
	Montana Supreme Court determined that the statute was content neutral because its goal was safety and an orderly regulation of hunting and therefore did not impermissibly regulate speech or conduct based on the message conveyed.  Lilburn, 265 Mont. at 267-268, 875 P.2d at 1042-1043.  The court found the statute was not overbroad.  Id. at 269-270, 875 P.2d at 1043-1044.  The court also found that the statute was not vague because it was reasonably clear in its application to the conduct of the defendant who stood in front of the hunter as the hunter attempted to fire his weapon.  Id. at 270-271, 875 P.2d at 1044.  The court reversed the finding of the trial court that the statute was unconstitutional.  Id. at 271, 875 P.2d at 1044.

	C.  1992
	Brucellosis infection in cattle
	WY Rancher sues U.S. for brucellosis infections allegedly transmitted from wildlife.

	Parker Land & Cattle Co. v. U.S., 796 F. Supp. 477 (D. Wyo. 1992).
	Wyoming cattle owner sued U.S. to recover damages from brucellosis infections in his herd.  Court held that US was negligent, but denied recovery for lack of causation.
	Findings of fact are significant in that they outline negligence of U.S. agencies in managing wildlife by failing to take an active role in eliminating brucellosis from elk and bison.  Parker Land & Cattle, 796 F. Supp. at 485-486.  The court found evidence of negligence on the part of NPS in managing infected bison that are allowed to roam free and possibly infect cattle.  Id. at 482-483.  Court also found negligence by USFWS in managing the National Elk Refuge without vaccinating against the spread of brucellosis on elk feedgrounds.  Id. at 483-484.

	D.  1993
	Research on pregnant bison captured outside of YNP
	

	Fund for Animals v. Espy, 814 F. Supp. 142 (D.D.C. 1993).
	Fund entitled to preliminary injunction preventing implementation of research study involving capture of pregnant wild bison outside of YNP.
	District Court held that Fund had standing based on “procedural injury” resulting from defendant’s NEPA violations, specifically failure to conduct any environmental assessment.  Fund, 814 F. Supp. at 148.  Although procedural injury was challenged, the Court cited Fund, 962 F.2d at 1395-1396 as express recognition of the Fund’s standing to sue regarding “the preservation of Yellowstone bison and their protection from inhumane treatment.”  Fund, 814 F. Supp. at 149.  Defendant argued harmless error since bison wandering out of YNP would be slaughtered by Montana if not captured for this research project.  Id. at 150.  However, the Court determined that since the program actively attracts bison with hay and plowed roads, many bison would remain in the wild but for the program.  Id.  The Court then held that the Fund was entitled to a preliminary injunction, having shown a likelihood of success on the merits, irreparable injury, and the public interest on balance weighing in their favor.  Id. at 150-152.  No subsequent history for this litigation is published.

	
	
	

	State of Montana v. United States, Civ. No. 95-6 (D. Mont. 1995).
	Montana sued the federal government after becoming increasingly dissatisfied with its boundary management role and the refusal of YNP to manage its bison.  Litigation settled with an agreement to prepare an interim bison management plan.
	No published opinion.

	
	
	

	E.  1996-1999
	Challenge Interim Plans
	

	Greater Yellowstone Coalition v. Babbitt, 952 F. Supp. 1435 (D. Mont. 1996), aff’d, 108 F.3d 1385 (9th Cir. 1997).
	Conservation groups unsuccessfully sought injunction against Interim Bison Management Plan.
	Injunction denied because plaintiffs failed to show (1) likely success on the merits, (2) threat of irreparable injury, or (3) public interest harmed by Interim Plan.  GYC, 952 F. Supp. 1446.  The court found that alleged violations of the APA (under the National Park Service Organic Act and Yellowstone Organic Act) and NEPA were unlikely to succeed on the merits.  Id. at 1441.  Organic Act claims were unlikely to succeed because NPS has statutory authority to cooperate with Montana to prevent infected bison from entering Montana and because NPS policy takes an ecosystems approach to managing resources (which does not square with plaintiff’s myopic view that NPS should pretend that bison leaving YNP have simply disappeared).  Id. at 1441-1442.  Yellowstone Act claims were unlikely to succeed because anti-poaching statute regulates conduct of public, whereas NPS has broad discretion to dispose of surplus bison.  Id. at 1442-1443.  NEPA violations were unlikely to succeed because NPS issued a “Finding of No Significant Impact” (FONSI) stating that the 1996 Interim Plan would not have a significant impact on the human environment, thus did not require an EIS under NEPA.  Although plaintiffs disagree with the FONSI, the court found that NPS gave the requisite “hard look” in its environmental assessment and was therefore not arbitrary or capricious.  Id. at 1443-1445.  The court found no irreparable injury since no more bison would be removed under the 1996 Interim Plan than under the current plan and the herd’s free-ranging nature would not be affected by NPS acting within its discretion to remove surplus bison.  Id. at 1445.  Finally, the court found that the Interim Plan furthered many aspects of the public interest in eradication of brucellosis, joint bison management, minimizing bison removals, and protecting property damage by wandering bison.  Id. at 1446.

	Greater Yellowstone Coalition v. Babbitt, 952 F. Supp. 1446 (D. Mont. 1997).
	Conservation groups unsuccessfully sought stay pending appeal of their suit against Interim Bison Management Plan.
	Stay pending appeal denied because Plaintiffs failed to adequately show irreparable harm absent a stay.  GYC, 952 F. Supp. at 1448.  Court relies on reasoning from denial of preliminary injunction.  Court also reasons that since Plaintiff’s objection is limited to shooting bison inside the Park, it would not stop the killing of excess wandering bison, contingency planning is in effect that allows NPS to hold some bison that would otherwise be slaughtered, and Judge Lovell believes the bison would be more harmed by the proposed stay than by the 1996 Interim Plan.  Id. at 1447-1448.

	Greater Yellowstone Coalition v. Babbitt, 108 F.3d 1385 (table), 1997 WL 121046 (9th Cir. 1997). 
	Conservation groups unsuccessfully appealed their denied injunction against Interim Bison Management Plan.
	Unpublished opinion indicating that the record shows that the district court did not rely on erroneous legal premises or abuse its discretion in concluding that conservation groups failed to demonstrate probable success on the merits and possibility of irreparable harm to warrant injunction.

	Intertribal Bison Co-op. v. Babbitt, 25 F. Supp. 2d 1135 (D. Mont. 1998).
	Consolidated actions (GYC and ITBC) to challenge administrative decisions and enjoin parts of 1996 Interim Bison Management Plan.  Injunction denied and summary judgment granted to Federal Defendants in both cases.
	GYC case is trial on the merits of above GYC, 952 F. Supp. 1446.  District court incorporated findings of fact and conclusions of law from that opinion and reiterated its reasoning.  ITBC, 25 F. Supp. 2d at 1137-1139.  Court concluded that NPS’ 1996 FONSI was not arbitrary and capricious, and the FONSI and 1996 Interim Plan are reasonable and consistent with the NPS Organic Act and the Yellowstone Act.  Defendants did not violate NEPA by failing to prepare an EIS because the Interim Plan was supported by an EA and FONSI.  Id. at 1139.  ITBC sought to enjoin operation of Stephens Creek Trap as violating Organic Act because it involves capture and slaughter of YNP bison before they leave the Park.  Id. at 1140.  Court found that operation of Stephens Creek Trap actually reduces bison mortality because it calls for testing and holding of seronegative bison; NPS argues that up to 150 bison will be saved annually due to operation of trap.  Id.  Organic Act does not prohibit NPS from killing bison; NPS has statutory authority to remove surplus bison.  Id.  Court notes that if the Interim Plan was struck down, the default plan would be either the 1992 Interim Plan or no cooperative agreement, either of which would cause more YNP bison to be destroyed than under the current Interim Plan.  Id.

	Greater Yellowstone Coalition v. Babbitt, 175 F.3d 1149 (9th Cir. 1999).
	Affirmed above district court decision.
	Ninth Circuit affirms succinctly:  “We affirm for reasons set forth in the district court’s well-reasoned opinion and order.”  GYC, 175 F.3d 1149.

	F.  1998-2001
	Bison Hunting in elk refuge
	

	Fund for Animals v. Clark, 27 F. Supp. 2d 8 (D.D.C. 1998).
	Court granted motion to enjoin bison hunt on fed lands until comply w/ NEPA.
	FWS had no duty to conduct compatibility study of elk and bison supplemental feeding programs.  Fund, 27 F. Supp. 2d at 11-12.  Federal agencies violated NEPA by excluding feeding programs from EA for management plan comprising hunt.  Id. at 12-14.  Plaintiffs established irreparable harm through both procedural NEPA violation and aesthetic injury from having to countenance the slaughter of bison.  Id. at 14.  Asserted harms to other interested parties from injunction were speculative.  Id. at 14-15.  Plaintiffs established public interest through NEPA violation.  Id. at 15.
Preliminary injunction granted.  

	Fund for Animals v. Jones, 151 F. Supp. 2d 1 (D.D.C. 2001).
	Suit to prevent bison hunt in elk refuge.  Federal defendants withdrawal of FONSI for proposed management of bison on National Elk Refuge in Wyoming did not moot entire case.  
	In 1996, federal defendants prepared a FONSI for proposed bison management on NER.  Fund, 151 F. Supp. 2d at 3.  The FONSI created the Jackson Bison Plan, including a supplemental feeding program for bison and providing for organized bison hunts.  Id.  The Jackson Bison Plan did not address other agency actions affecting bison management, specifically the effect of the elk supplemental feeding program on bison.  Id.  The court ruled this omission violated NEPA.  Id.  Federal defendants withdrew the FONSI and filed a motion to dismiss, claiming that withdrawal of the FONSI moots the controversy.  Id.  The Court held that the controversy remains live until the federal defendants comply with NEPA.  Id. at 5.  Since complaint alleges NEPA violations for supplemental feeding programs for both elk and bison, the withdrawal of the FONSI for proposed bison management does not moot the entire case.  Id. at 6.  Further, plaintiffs’ request for relief, that federal defendants comply with NEPA, remains unresolved while elk supplemental feeding continues.  Id. at 8.

	G.  1999-2002
	State/Fed conflict over vaccination of elk on NER.
	

	Wyoming v. U.S., 61 F. Supp. 2d 1209 (D. Wyo. 1999).
	Court dismisses Wyoming’s action seeking to vaccinate elk in NER.
	Procedural analysis results in reluctant dismissal.

	Wyoming v. U.S., 279 F.3d 1214 (10th Cir. 2002).
	Wyoming appeals.  Generally, Court upheld federal management of national wildlife preserves as preempting state management.
	“Once again a federal court is called upon to unravel a congressionally-legislated Federal-State standoff.”  Wyoming v. U.S., 279 F.3d at 1218.  This case refers to bison in background or by reference.  However, the state-federal conflict is informative.  Also, Wyoming’s efforts to control brucellosis in elk contrasts with Montana’s lack of any similar approach.  Note that the court refers to USDA regulations establishing a comprehensive brucellosis eradication program which exclude elk, but include bison (defined as “animals” along with cattle).  Id. at 1220.  Court refers to Parker to support the claim that the USFWS has continued an ineffective disease program which remains unchanged even though the court found FWS’s actions negligent.  Id. at 1239.  

	H.  2001-2002
	Horse Butte cattle grazing
	

	Greater Yellowstone Coalition v. Bosworth, 180 F. Supp. 2d 124 (D.D.C. 2001).
	Federal Defendants motion to transfer action alleging that USFS failed to comply with Rescissions Act or NEPA when it renewed cattle-grazing permit on Horse Butte national forest land without analyzing environmental impact on bison denied.
	DC District Court held that plaintiff’s choice of forum deserves deference when case focuses on interpretation of federal statutes and decision-making of officials in DC.  GYC, 180 F. Supp. 2d at 128-129.  Furthermore, since the case does not involve state law and has national significance, there is no advantage to transferring to the District of Montana.  Id. at 129.  Although defendants argued transferring the action to Judge Lovell would promote judicial economy because he was presiding over another case related to Horse Butte (bald eagle case) the Court distinguished the actions.  Id. at 129-130.  The Court notes that defendants motion is suspect as a means of forum shopping.  Id. at 130.

	Greater Yellowstone Coalition v. Bosworth, 209 F. Supp. 2d 156 (D.D.C. 2002).
	USFS failed to comply with Rescissions Act or NEPA when it renewed cattle-grazing permit on Horse Butte national forest land without analyzing environmental impact on bison.  USFS could not modify schedule for conducting NEPA reviews.
	Court found that plain meaning of Rescissions Act created a temporary exemption from NEPA which relieved permittees of harsh consequences of losing grazing permits only if USFS adopted and adhered to a schedule for NEPA compliance.  GYC, 209 F. Supp. 2d at 162-163.  Here the USFS modified its NEPA compliance schedule to extend the deadline by several years, thus did not adhere to its adopted schedule.  Id. at 163.  Since no exemption was available under the Rescissions Act, the USFS’ granting the permit violated NEPA by failing to conduct timely environmental analysis.  Id.  The Court vacated the grazing permit for the Horse Butte allotment and enjoined livestock grazing on the Horse Butte allotment until the USFS complied with NEPA.  Id. at 157, 163-164.

	I.  2002
	BFC Right to Know suit
	No significant court opinions since litigation was settled.

	Buffalo Field Campaign v. MT Dept. of Livestock, 2002 ML 1500.
	May 6 denial of DOL’s motion for continuance.
	

	Buffalo Field Campaign v. MT Dept. of Livestock, 2002 ML 1760.
	June 4 granting of DOL’s motion for continuance.
	

	Buffalo Field Campaign v. MT Dept of Livestock, 2002 ML 2084.
	July 23 denial of BFC’s motion to enforce settlement.
	Court ordered:  (1) BFC’s motion to enforce settlement denied, (2) parties shall comply with requirements of settlement by August 2, (3) If DOL withholds any documents, it shall submit them to the Court with memorandum of legal grounds so the Court can determine whether the documents should be provided.  BFC, ¶¶ 3-6.  Settlement details may be available from BFC files.

	J.  2003-2005
	YNP Winter Use, Trail Grooming
	

	Fund for Animals v. Norton, 294 F. Supp. 2d 92 (D.D.C. 2003).
	DC District Court rejects NPS rollback of 2001 snowmobile ban.  
	Suit challenging NPS decision to allow continued snowmobiling and winter trail grooming.  DC District Court held that NPS’ adoption of final rule (allowing 950 snowmobiles to enter YNP daily) that reversed earlier rule (requiring complete phase out of snowmobiles in national parks because of negative environmental impacts on resources and wildlife) was arbitrary and capricious.  Fund, 294 F. Supp. 2d 92 at 105-108.  NPS’ failure to include an alternative considering cessation of trail grooming in 2003 SEIS violated NEPA’s mandate that an agency must consider a full range of alternative to any proposed action likely to impact the environment.  Id. at 108-109.  NEPA requires that NPS explain why it credited certain experts’ opinions regarding impact of groomed trails on bison over other experts’ opinions, and relied on such opinions to determine alternatives to include in SEIS.  Id. at 110-111.  Evidence that trail grooming adversely affects bison is highly relevant to a determination of whether winter use activities violate the conservation mandate of the NPS, and cannot be excluded from NEPA analysis without explanation.  NPS’ decision to continue to pack the road system without considering trail closures makes the SEIS inadequate under NEPA.  Id. at 111.

	Fund for Animals v. Norton, 2004 WL 98700 (D.C. Cir. Jan. 13, 2004).
	DC Circuit Court denied stay from above order.
	Movants (Int’l Snowmobile Mfrs. Ass’n, BlueRibbon Coalition, Wyoming) did not satisfy stringent standards for a stay pending appeal.

	International Snowmobile Mfrs. Assn. v. Norton, 304 F. Supp. 2d 1278 (D. Wyo. 2004).
	Wyoming District Court grants preliminary injunction staying implementation of 2001 snowmobile ban.
	summarize this case.

	Fund for Animals v. Norton, 323 F. Supp. 2d 7 (D.D.C. 2004).
	DC District Court modifies judgment to reflect preliminary injunction in Wyoming litigation.
	After unsuccessfully seeking stay of DC Circuit Court’s decision, Wyoming and International Snowmobile Manufacturers Association moved to enjoin implementation of 2001 snowmobile ban in Wyoming District Court.  Fund, 323 F. Supp. 2d at 9.  The Wyoming court granted the relief sought, temporarily restraining NPS from enforcing the 2001 snowmobile ban and ordering NPS to promulgate temporary rules for 2004 season.  Id.  Federal Defendants now seek relief from DC Court’s order enjoining the 2003 Rule and implementing the 2001 Rule (snowmobile ban), claiming that NPS is left in the impossible position of having to satisfy two irreconcilable court orders.  Id.  Court notes that this impossible situation was a result of Federal Defendants own making.  Id. at 10.  However, to avoid conflicting court orders, DC District Court modified its previous judgment to relieve Federal Defendants from an obligation to enforce the 2001 Rule (snowmobile ban), and instead ordered them to promulgate a new Rule governing the 2004-2005 winter use season.  Id.  Additionally, the Court held that the Fund’s request to enjoin trail grooming was premature, since the 2003-2004 snowmobile season was over and the NPS had not yet had a full opportunity to comply with the Court’s orders.  Id. at 11.

	Fund for Animals v. Norton, 326 F. Supp. 2d 124 (D.D.C. 2004). 
	DC District Court denies motion to amend judgment.
	Fund was not entitled to amend judgment since the end result would not change.  Fund, 326 F. Supp. 2d at 126-127.  The Fund received the relief requested during summary judgment, remand of the 2003 Rule.  Id.

	International Snowmobile Mfrs. Assn. v. Norton, 340 F. Supp. 2d 1249 (D. Wyo. 2004).
	Final decision rejecting snowmobile ban.
	Wyoming District Court held that the 2001 snowmobile ban violated NEPA and vacated and remanded to NPS. ISMA, 340 F. Supp. 2d 1249.

	Fund For Animals v. Norton, 2005 WL 375622 (D.C. Cir. Feb 16, 2005). 
	Appeal dismissed.
	DC Circuit Court dismissed appeal.

	Fund for Animals v. Norton, 390 F. Supp. 2d 12 (D.D.C. 2005). 
	Enforcement denied.
	DC District Court held that proper avenue for challenge to NPS’ 2004 Temporary Winter Use Plan was a new lawsuit, not a motion to enforce the order striking down the 2003 Final Rule.  Fund, 390 F. Supp. 2d 12.

	K.  2004
	Horse Butte bald eagle lawsuit
	

	Cold Mountain v. Garber, 375 F.3d 884 (9th Cir. 2004).
	Summary judgment for federal defendants affirmed on appeal.
	Issue presented was whether USFS permitting Horse Butte bison trap violated ESA or NEPA.  Cold Mountain, 375 F.3d at 886.  District court granted summary judgment to state and federal defendants, concluding that no prohibited taking of bald eagles was established, restrictions on helicopter hazing were not violated, and USFS’ EA was adequate (therefore decision not to prepare EIS was reasonable under NEPA).  Id. at 889.  Ninth Circuit affirmed summary judgment holding that Cold Mountain failed to establish a causal link between alleged hazing violations and the Ridge nest failure (court further agreed with USFS determination that alleged hazing violations were unfounded).  Id. at 889-890.  The Court declined to address the reiniatiation claim (to assess new information after Ridge nest failure) because it was not raised in the district court trial.  Id. at 891.  Regarding the EIS claim, the Court was satisfied that the USFS took the requisite hard look before issuing the Permit and FONSI by evaluating the proposed impact, soliciting public comments, making available all relevant documents and consulting with USFWS.  Id. at 891-894.  The Court further concluded that supplemental NEPA analysis is not required because there is no ongoing major Federal action since the Permit has already been approved.  Id. at 894.

	
	
	

	Statutes to research:
	
	

	16 U.S.C. § 36
	Giving DOI authority to sell or dispose of surplus bison.
	

	Mont. Code Ann. § 81-2-201(1)
	Requiring that wild bison exposed to brucella be hazed out of the state or captured and destroyed.
	

	Mont. Code Ann. § 87-3-142
	Hunter Harassment Act
	Broadly construed to make any interference with a lawful hunt illegal.

	
	
	

	IBMP?
	ROD, FEIS
	


Things I notice reading the “legal perspective” on the buffalo issue:

· Historical reference to bringing domestic bison from Texas & Montana and ranching them in Lamar Valley in early century; undercut the wildness of the herd?

· Environmental assessment frequently sez no significant impact b/c no more impact than current management; but if measuring stick is fucked up management, why do we need to prove that any change in management would be more fucked up?

· Look at mechanisms of defeating enviro claims:  burdens of proof for an injunction or appeal.

· Findings of Fact on genetics.  Northern herd doesn’t matter.

· trespassing federal bison, FoF 28-29

· Confinement of buffalo: “Such confinement could result in a major herd reduction, change of character and domestication of the remainder, with far reaching consequences such as loss of our only wild free-ranging bison herd.”  FoF 31 Lujan.  But isn’t that essentially what bison management does?

· “annual culling of the herd by the State of Montana has had no impact upon the integrity of the herd, and in fact the herd has rebounded to even higher numbers despite Montana’s removal of bison each winter.”  GYC, 952 F. Supp. at 1439.  Court seems to reason that bison resilience = no affect on bison.

· “The state, in effect, has carried out the park’s duty of periodically thinning and culling the herd.  This has maintained a balance of animal numbers with habitat and produced maximum numbers of bison for enjoyment by the public.  The thinning of the Park herd by Montana poses no threat to the bison herd and could continue indefinitely.”  Fund, 794 F. Supp. at 1021 (referenced in GYC, 952 F. Supp. at 1442).

· Note the framing of arguments:  enviros advocate confining bison (Fund, 794 F. Supp. 1015), myopic views that don’t take ecosystem approach because they advocate that when bison leave YNP, “NPS pretend that these Yellowstone bison have simply disappeared” (GYC, 952 F. Supp. at 1442).

· Horse Butte eagle suit.  What the fuck is an ongoing federal action that would require supplemental enviro analysis?

· Forum shopping on Horse Butte?  Feds obviously want to be in MT Dist Ct, Lovell.

· “Numerous lawsuits challenging the bison control programs have been litigated over the last 17 years, but, plaintiffs claim, largely to no avail.”  Greater Yellowstone Coalition v. Bosworth, 209 F. Supp. 2d 156, 158 (D.D.C. 2002).  FN5 lists some.

· “144.  A representative of the FWS told Jim Herriges of the WGFD that the FWS would not make a ‘big push’ to eradicate this disease in wildlife unless they were held liable in a lawsuit.”  Parker Land & Cattle, 796 F. Supp. at 486.  

· “Wildlife management is inherently political.”  Wyoming v. U.S., 279 F.3d at 1240.

Howard Kristol w/ Meyers & Glicktenstein:  6 yrs to challenge the Plan, Dec 2006.

R. Keiter & P. Froelicher, Bison, Brucellosis, and Law in the Greater Yellowstone Ecosystem, 28 Land & Water L.Rev. 1, 18, 27 (1993).
B. Smith & T. Roffe, A Political Disease:  Brucellosis, Bugle:  The Quarterly Journal of the Rocky Mountain Elk Foundation, Summer 1992, at 71-74.

Our task, broadly defined, is to discern to what extent Congress in enacting the NWRSIA intended to preempt the States' wildlife management jurisdiction over federal lands. See generally G. Coggins & M. Ward, The Law of Wildlife Management on Federal Public Lands, 60 Or. L.Rev. 59, 75-85 (1981) (discussing wildlife management authority and jurisdiction over federal public lands).  See also 70, 84.
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